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11. It is entirely impossible to define this term as a state of 
mind. 

12. The jury can be instructed that if they find that an unlaw- 
ful homicide has been committed by the accused and that the 
crime is murder, certain circumstances (defined by statute and 
stated to them) attending the act of killing will make the crime 
murder in the first degree, and that if such circumstances are not 
found proven by the requisite evidence the crime is murder in the 
second degree. 

13. In a case of homicide, when there are not present within 
the range of the evidence any circumstances in law justifying, 
excusing or extenuating the homicide and no claim is made that 
any such circumstances are present, the trial judge ought to so 
state to the jury leaving the issue, if guilt is found, between mur- 
der of the first and second degree. 

To any person who has given the subject in question any con- 
sideration, the ordinary treatment of malice aforethought express 
and implied, in homicide cases, has necessarily seemed confusing 
to the jury, and irrational. This case leads the way to a rational 
treatment of this subject in homicide cases. 



ADVISORY OPINIONS 

The purpose of the courts of this country is primarily to try 
cases. Questions which come before them in moot form they 
refuse to consider at all. Nevertheless in some jurisdictions the 
courts of last resort are found advising the state legislature as 
to the constitutionality of certain bills pending before that body. 
The recent case of In re House Resolution No. 10, 114 Pac, 293 
(Colo.) calls attention to the fact that the exercise of this extra- 
judicial function is peculiar to but a few states in this country. 

Historically the exercise of this extra-judicial function by the 
judges dates back to very early times in English jurisprudence. 
But even in those early times the judges were rather reluctant in 
giving their opinion in matters pending before Parliament and 
they usually did so with the understanding that they could change 
their minds if a case involving the same point were to come 
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before them sitting as a court. It seems that when the advice of 
the judges was sought by the King himself, they gave it rather 
from their reverence, respect and subordination to the King than 
from a sense of duty as judges. 

In 1460 when the Duke of York placed before Parliament his 
claim against the title of Henry VI to the Crown, which was de- 
livered to the Chancellor by way of petition to the House of 
Lords, the Lords sent for the King's judges to have their advice 
in the matter. They presented the petition and claim to the judges 
and required them in the King's name to advise them therein and 
to search and find arguments for the King against this claim. 
The judges in answer said that they were the King's judges to 
determine matters that were actually before them in law, between 
party and party, and that in such matters between party and party 
they would not be of counsel. Therefore they refused to answer 
because the matter was between the King and the Duke of York 
as parties. Also that it had not been the custom to call the King's 
judges to counsel in such matters, and especially such a matter 
which was so high in its nature and touched the King's estate, 
and Royal Crown which is above the common law. Fortescue's 
Reports, 384. 

The Lords again sent for the judges to advise them on other 
questions, and again the judges said that they dare not answer, 
but the Lords would not allow it and they asked several questions 
of the judges which they answered. In George Sackville's Case, 
2 Eden, 372, decided in 1760, the King referred this question to 
the judges : "Whether an officer of the army, having been dis- 
missed from His Majesty's service, and having no military em- 
ployment, is triable by a court martial for a military offence 
lately committed by him while in actual service and pay as an 
officer?" They answered the question in the affirmative, but they 
expressly said that they should be ready to change their opinion, 
if they should see cause, upon objections that might be laid before 
them. According to Opinion of Justices, 126 Mass., 562, this is 
the last case in which the judges were called on to give an opinion 
by the Crown. However, Parliment continues even to this day 
to ask such advisory opinions of the judges and they are given. 

Some years previous to this the judges were called into con- 
sultation to aid in settling the question as to whether the sov- 
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ereign had the right to dictate in regard to the education and 
marriage of the Prince of Wales. 15 Howells State Tr., 1195. 
In Peachman's Case, Vol. 4 of Bacon's Works, p. 595, a minister 
was indicted for certain treasonable passages published in a ser- 
mon. When Lord Coke was called upon to give an advisory 
opinion he was most reluctant to do so. A similar degree of cau- 
tion was exhibited in a great case which occurred in the reign of 
Queen Anne, in the year of 1711. Of the twelve judges sitting, 
four thought it proper for the court to give an advisory opinion, 
but the remaining eight thought that, though they would answer 
the questions asked, they had the right to reserve the power to 
change their opinion if due cause were shown. Burnett's Own 
Times, Vol. Ill, p. 325. The same caution was shown in Mac- 
Naghteris Case, 10 CI. & F., 200, and also in Queen Caroline's 
Case, 2 Br. & Bing., 284. In these cases it is stated that the 
opinion of the judges as rendered in cases of this nature is of 
no binding effect. It has no judicial significance, except in so 
far as it is their own private opinion. 

The origin of this extra-judicial function in this country is to 
be found in the oldest constitution now extant, that of Massa- 
chusetts, a document that was adopted as early as 1780. Chapter 
III, Article 2, reads as follows: "Each branch of the legisla- 
ture, as well as the governor and council, shall have authority to 
require the opinions of the supreme judicial court, upon important 
questions of law, and upon solemn occasions." 

An attempt was made in the convention which framed the 
Federal Constitution to incorporate into it a provision which was 
a verbatim copy of that of the Massachusetts Constitution, but 
it was unsuccessful. Madison's Journal of the Federal Conven- 
tion (Scott's Edition, 1894), 558, 559. During Washington's 
term as President he once asked the United States Supreme 
Court to give construction to the treaty with France. They re- 
fused absolutely. There has never been an instance since that 
time in which that court has been called upon for an opinion of 
this nature. 

There are seven states in the Union at present with the con- 
stitutional provisions requiring their courts to give advisory 
opinions : Colorado, Florida, Maine, Massachusetts, New Hamp- 
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shire, Rhode Island, and South Dakota. It is needless to say that 
the provisions of the Maine and New Hampshire constitutions are 
identical with that of Massachusetts in requiring the courts to 
give opinions "upon important questions of law and upon solemn 
occasions." There was virtue in every law enacted by the Mother 
Colony. 

The constitution of Colorado, which governs the principal case, 
has an amendment similar to the provision of the Massachusetts 
constitution. Article V, Section 13, of the constitution of South 
Dakota reads as follows : "The governor shall have authority to 
require the opinions of the judges of the supreme court upon 
important questions of law involved in the exercise of his execu- 
tive powers and upon solemn occasions." This, of course, differs 
from the others in that only the governor may ask for the opinion, 
and then only upon questions which relate to the conduct of his 
office or upon solemn occasions. Florida's constitution of 1887 
follows this idea and limits the right to an opinion to the gov- 
ernor. The "Upon solemn occasions" phrase is also omitted 
and the governor must confine his questions to those dealing with 
"the interpretation of this constitution upon any question af- 
fecting his executive powers and duties." The Rhode Island 
constitution seems to give the broadest scope of any of the con- 
stitutions. It reads as follows: "The judges of the Supreme 
Court shall give their written opinion upon any question of law 
whenever requested by either branch of the legislature or by the 
governor." 

In Vermont the matter is controlled by statute, and acting 
under this statute the supreme court of that State has answered 
a question placed before it. Opinion of Judges, $7 Vt, 665. But 
not so in Minnesota where a similar statute existed at one time. 
In the case of Matter of Application of Senate, 10 Minn., 78, the 
statute was declared unconstitutional, because, said the court, it 
is the duty of 'each department of government to abstain from 
and oppose encroachments on either of the others, and, further- 
more, the duty sought to be imposed is neither a judicial act, nor 
is it sought to be performed in a judicial manner. An unauthor- 
ized expression of opinion by a judge or court, especially one of 
last resort, upon a matter which may subsequently come before 
the court for adjudication, is improper. 
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The supreme court of Nebraska has answered questions with- 
out the authority of a constitutional provision or even of a 
statute. The auditor of public accounts asked for an opinion in 
regard to the conduct of his office and got it. In re Babcock, 
21 Neb., 500. In the case of In re School Fund, 15 Neb., 684, 
the court advised the school board as to an investment of funds. 
In re G. A. Brozvn, Reporter, 15 Neb., 688, is a case in which the 
reporter of the decisions of the Supreme Court sought informa- 
tion of the court as to the price he should pay for the binding of 
the decisions in volumes. The desired information was given. 

It is evident that this extra-judicial function is very limited in 
its use both in this country and in England. There the King no 
longer seeks advisory opinions of the courts and when it is con- 
sidered that the court of last resort of that country is composed of 
members of the House of Lords it is not strange that that body 
should seek the opinions of the court. But even under these con- 
ditions opinions are not asked very often. In this country the 
courts give the opinions of this nature in but nine of the states 
and seven of these are controlled by constitutional provision. It 
is a duty that is ordinarily placed upon the attorney general's' of- 
fice. Even in the states where this function is exercised the courts 
are most reluctant to give an opinion and avoid doing so as often 
as possible. One of the greatest objections to placing this duty 
upon the courts is that expressed by the Minnesota court when 
it said that the theory of the independence of the three depart- 
ments of government was destroyed when this extra burden was 
placed upon the courts. 



STATES ACTION BY TAXPAYER INJUNCTION AUTHORITY. 

In the absence of a statute, a taxpayer, according to Long v. 
Johnson, 127 N. Y. Sup., 756, having no rights aside from those 
possessed by taxpayers as a whole, may not sue to restrain a 
State commission appointed by the governor to construct a prison 
plant, though the commission has not been economical, has shown 
favoritism, and also has made errors in judgment in adopting 
plans and advertising for bids. 

Courts of equity cannot by injunction control the exercise of 
political, judicial or legislative functions by public officers, al- 



